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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
Hon, J. P. Bryan
County Attorney
Brazaria Oounty ‘ //\
Angletan, Texas oA
_ 5-1v LY \ \
Dear Siri Opinicn No, O0,8468 = \

Rei The constitutiTmality of

Fo XY
No. 700 of the 46th ; i?}\\

‘t-\J.I‘Q & N
We are pleased to nﬂfi;:;:\§&nr letter of re-

cent date, in which you refuspt t ion of this-
department upon the constitutLonaljity of H.B. Noi 700,
enasoted by the 46th Leg., (4ot 39 ,746th Log., Pe
8513 aArt. El2e, Penal Code of\ Texas),

VN
‘This act ada\ig\roliéugt
vArt, 212a. MWns;, RECULA~
TIONS OOK ¢ ‘

Seotioh 1.\ That‘'na n spager, magazine,
or othsr pubiiostion, pubilished daily, bie
weg waekly, ‘mont » Or at other inter- -
vale shall sell) sollaif, bargein for, offer,

neT™ A

¢pt for money, gther oonsiderastion, or
g d ;§”ﬁznner of politiosl ad~
tising from more than one candidate fop

sy county State or Tederal
fives, esg sush publication shall have
be pug;ilh and distributed generally for
at‘gugzxzzgggge {12) months next preoceding

adgep

the ce of the advertising.

&+

*Sea. £. Provided however that thims sok
shall not apply to publicationg whish have
been published and ¢irculated genaralix fTor
at least twelve (1£) months next nreceding
the acceptance eof such advertieingr for othe
er than purely political purposes In some lo-

¢allity other than that In which it 18 locoated
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and published at the time of accepting suoh
pgéitioal advertiging frommore thenons can=
didate, o

*Se0, 3+ And provided further thst Sec~
tion 1 of this Aot shall not apply to publi-
ecatlons whieh heve, prior to the acqeptance
of politiocal advertising from more than one
.eandidate, been pudbllished and oirculated gen-
erelly for a periocd of less than one year
immedlately preceding the acceptance of such
advertiaing In the event that such aepplica~
tion osn show ownership of 1ts physieal plant
and that its sdvertising rates ere in pro=-
portion to the amowmt and kind of its sirou~
lation,

“3ecs 4. Whoever violates the provisions
of this Aet shall be fined not less than Five
Hundred Dollare {$500) nor more than One
Thousand Dollars ($1,000), or be imprisocned
in jeil not less than three (3} months nor _
more than six (6) months, or both, Xach vio- -
lation of this Aot shall be a separate of~-
fense,."

Bouse Bill 700 carves out of the recognized
business afpu‘bliahinf a newspaper, magazine or other
publiocation, a g9ertain class and prohibits those in
sush olass $rom selling politiocal advertising tomore
then one ocandidate for any publle office, leaving une
abridged the right of the others within the general
elassifioation to do so, The prohibition against the
forbidden publication from selling political advertis~-
ing likewise, of course, precludes the cendidates from
purchasing such advertising, notwithstanding their
desire to do sos In other words, the aoct destroys the
before existing ripght of the prohibited publication to
contraot for the sale of its advartising spave end as
a negcussary ocorrelative deatroys the right of sandi-
dates to contract with the forbldden publication for
such advertising space,

A further enslysis of the Act reveals that it
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wag not deslgned to, and eculd not inherently, protect-
the public fromgnything Inimiecal to the publio health,
morals, safety, orwelfare, No one may seriously maine-
tain, particularly the members of the Leglislature who-
enacted this law, that under gulse of the police power,
the publie should be protected from reading political
advertisements. Or that political edvertisenent Ina
newspapeyr of less than 12 months in existence is harme

. ful to the peoplej whereas, in a publiecation of more
thgn 12 months of existence, it 1= not so,

Purthermore, H. B. 700 may not be deemed to
have been enacted toprotect the oandidate for office
themselves In any way,; of which the law may take cog-
nizance, that did not, prior to the eénactment of this
law, exist under the absolute right of the candidate
to oontract for or refuse to contract for, the advere
tising offered by the particular publisation.

Obviously, also, this law was not caloulated
to proteot the publisation affected} rather it curtails
and limits thelr free and untrarmeled right to sell a
particuler type of oomitodity moset luorative to the pube
lieation business,

iey the Act, therefors, be upheld under Seo.
19of Art. 1 of the Oonstitution of Texas, which reads:

: "o citizen of this state shall be de-
prived of 1ife, lidverty, property, privi-
leges or immunities, or in zny manner dis-

. franchised, except by the due course of law
of the landj"

or under 3e0. 3 of Artiole 1 of the Constitution of Tex-
as, wnich readséi ‘

*All free men, whep they form a social
coapact, heve equal rights, and no man orset
of men, 1s entitled teo exeiuaive geparats
yublic emolument, or privilesea, but in con-
sideration of »ublic servicesi®

or under Sec. 1 of the l4th Amendment of the Constitu-
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tion of the Unlted States, whioh reads:

41l persons born orneturelized in the
United States, and subject to the Jjurlsdice
tion thereof, are citizens of the United
States and of the Stete wherein they reside.
No stole 3hall meke or emforos any law whioch
siiall abrldge the privileres or immunities
of cltlizens of the United Stateaj nor shall
any state deprive any person of life, liber-~
ty, or property, without due process of law}
nor deny to any person within its jurisdio~
tion the egual protastion of the lgws.®

Touching the ouesticn of valid olasaification
and arbltrary diserimination, the United Steates Supreme
Qourt in the case of FROZT v, CORPORATION OOIM., 278 V.
3. 51%, 522, announced these principlea:

® 5 % » In elther case; the classifica=-
tion, in order to be malild, 'must rest upon
some sround of differsnce having a falr end
subsgtantial relation to¢ the objeot of the
legislation, so that all persons similarly
sircumetanced shall bs treated alike.! Roy=-
ster Cuano Co. ve Virginia, 253 -U.3. 412,
4153 Alr-Tay Gorporation v. Day, 266 U. S.
71,°€3; Schlesinger v. Wisconsin 870 U. 8.
230, 240, That i3 tc say, mere difference
is nct enoughs the attempted classification
tmpet always rest upon 8ome difference whieh
bears a reasonable and gust relation to the
act 1n respect to whioch the olassiflcation
is proposed, and can never be made arbitrarl-
ly snd without any suech besis:' Gulf, Colore
ado & Santa Pe Ry, ve Blliott, 165 U.8. 150,
125, Loulavilla Ges ¢o. v. CoOleman, supra,
P 37 (877 e Se 32)."

It was llkewise declared by the Supreme Cowrt
of Texas in the case cf the TIXAS COTANY v, STEPHENS,
100 Tax. €28, 640, 641, as follows:

" 4 % x The courts, under the pr’ivisions
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relied m, czn only interfére when it 13 made
clearly to appesr thet an attenpted claes-
ificstion hus no reasonable bagis in the na-
ture of the businesses classified, and thet
the law operates unegually upon subjeots be=-
tween whiech there 1le no real difference to
Justify the ssperate treatment of them under-
taken by the Lszislasture. This 18 the rule
in applyling both the stais and federal oon-
stitutions, and it hus bsen so often stated
a3 to render unnecessary further diascussion
af 1to * « x "

‘In the oass of LOSSING v, HUGHIZ, 244 3.¥W.
556, C59, 560, the court vigorously denounoed the are
bitrary exeroise of governmental power by the legiasla~
ture in oreating a purported olessifloation with posra-
tional basig thorefor. We guote as follows fram this
opinion:

- " 4% & & We recognige the welleegtabligh-
ed priroiple that in the sxercise of polics
power the leglalature may make distinetions
based upon elassification, provided the olasse
ification reste ypon s rationagl difference
which necesserily distinguishes all thoss of
partioular olasses from those of other olaasses,
Hovever, it is vital to the validity of such
legislation that such rational basis must ex-
ist. The lLeglslature cannot by its arbitrary
rlat ereste such glassification. If in the
nature of t=ingas there i# no rstional d4dis-
tinotion upou whieh 4%t is besed in relation
to the sublect-meiter of the legislation and
the purroses sought to be attalned, then the
law cannot survive the ehallenge of the cit-
izen or cless of citizens disorimineted apgainst,
Undsr cueh ciroumstences, a law whleh works
the spoliation of the property of certain eit~
izens and subleots them to an exercise of ‘gov-
ernmental power which is purely srbitrary,
branding them as oriminals for committing aets
which are lawful when commltted by cthegs is,
we think, clearly and slthBeether without dup~
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port ip ths theory that it affects equally
snd alike all the individuals of the class

to whieh it pertains. Without indlicating

any resson for 1t, the laglslature by the
provisions of this law {mposes penaltiesard
restriotions upon the property rights whioh
inhere in the ownershlp and opsration of oom~
mercial motor vehlolea, and exempts motor
vehiales uged in sgrioultural pursuits fram
such penanlties end restrioctions; and, equal=~
1y without indicating any reeson for it , males
orininal the use of certaln-motor vehioleu
for commerelal purposes and, at the same time,
makes lawful the use of the same vehloles for
agrioultural purposes upon the same roads,

X0 reason suggestis itself to us a8 a justie
fication of such disoriminstions. In these ...
respects, as well a8 in other respeots appar-
ent at & glanese, the owmers and ussrs of dome~
merglal motor vehlscles are made the viagtims
of eapricious diserinmination.”

‘In the case of TX PARTE DREIBI LBIS 109 5. ¥,
{8d) 478, the Court of Criminal Appeals of Texes struck
down a oity crdinance as being digerimingtory and un-
gonstitutional whieh required s license fee of gll tem-
porary merchants and sxeupting all persons who had been
engageld in ocertein designeted businesses for a period
of one year or mare, The court declared;

. "An ordinsncs which attempts to distin-
guish between persons engaged in the same or
like businesses, merely on the basis of the
length of time each i3 engaged in the busie
ness, is in contravention of seaetlione 3 and
19 ef Article I of the Qonstitution.®

See zlao thefollowing cases by the Court of
Grinminal Appeals of Texasy

EX PARTE BAKTR; 786 8W s&l) 610}
SX PARTE JOHNS, 88 SW (24) 709
JACKSON v. STATE, 117 8SW 818
RATHEY v. 9TATE, -.)3 8% S82.

324
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We Tegerd it as clear thast E. B, 700, in its
disorimination between publications 1e elass leglelation
.and offends npainst the quoted provisions of the state and
federzl conatitutions. Ko law may, upon ¢onsiderations en-
acted into K., B, 700, deny the ordinary right of contraot
ag la done by this Act. Reduced to its ultimete effesct
this gtatute forbids those publications in the arbitrqrily
designated oclass from selling politicel advertising to more
than one candidate; whereas, other publications may sell
suoh with {mmunity, rotwithstanding the fact that all are
engazed 1n the seme business with the general public and to
the game end, namely, that of reaping profit. It produces
a oclessificuation wileh sudbjests one to a burden from whioh
the other is relieved, and is essentially arbitrrary because
(‘ bagsd upon no real or substantial differences having resson-

able relation to the sudjeot dealt with by the statutes. The
publio health, morels, safety or welferc is not involved;
there i3 involved the unabridged right, under the common law
and in s free country, of a eitizen to publish a newspaser,

magazine or other publigations, and to sell a recognized sonm-

modity in oonneotion therewith, together with the correspani-

ing right of an individual to purchase or refuse such offered
cggmogitr. Such rights ere ungonstitutionally invaded by
this law.

¥e also point out that this statute 1s asubjest to
constitutional oriticism, as a penal statute, dsoause of the
indefiniteness and uncertainty of varioue of its terms, The
weaning of the language "unless sush publiocation ghall have
been published and 4istributed generally™ is lasking in
definition and certeinty. lLikewise, the mesning of the lan-
guege in Section & of the Act "in the event that sueh appli-
cation can show ownershiy of its physioel plant ané that its
advertising retes are in proportion to the smount and kind
of i3s3 circulation” is manifestly susceptible of various mean.
ings, It is well settled that e& pensl offsnse must de slearly
defined by the statute oreating 1it, otherwise, the statute
J must fe11 under the requirements of the Constitutien.

Moreover, H., B. 700 may not be susteined under the
Sonstitutional gusrantees of freedom of the press. As de-
clared by the: ed States Supreme Court in the oass of
OROSJEAN V. AMERICAN PRESY C0., 207 V. 8. 233, the sredomin-
snt purpose of the grant of immunity im the conatitutional
guaxanty of freedom of the presa, wea to:preserve an untram-
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meled press, "To ellow it to be fettered ia to fetter our-
selves.” In this casse, the United States Supreme Court
struck down a statute of the 3tate of Loulslieane whioh under-
took to tax newspapers, periodioals, magazines or other pud-
licetions having a eirculation of more than twenty thousand
oapies per week, as violative of the due process of law
clause of the United S3tates Constitution because the statute
abridged frestom of the press, In commenting on this leglas-~
lative enactment, Mr. Justice Sutherland, in delivering the
opinjion of the sourt, sald

"The form in which the tax is imposed is in
{tself suspioious. It is not mesasured or limited
by the volume of advertisementa., It is measured
alone by the extent of the ciroulation of the pudb-
ligation in whieh the advertisements sre oarried,
with the ilain urpose of penaliging the publishers
and ourtalling the circulation of & selected group
of newspapers,”

Freedom of the press, gusranteed by the United States
Constitution and b{ the Constitution of Texag, vouohsafes to
esch and every publigetion of our lsand the right of due pro-
ceas in any olassifieation imposing upon it restraints in its
ordinary course of business. In abridging the rights of those
publicetions in the dasignated olass, H., B. 700 offenda against
these gonstitutional safeguards,

You are, sccordingly, respestfully edvised that it
is the opinion of this Department that H. B, 700 of the 46th
Legislatures, above aet out, sontravenes the Conatitution of
Texee and of the United States, and is, therefors, unconstitu-
tional snd void,

Yours very truly
ATTORNEY OENYRAL OF TEXAS

APPRQVED JUL 5, 1940

ATTORNEY GENERA
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